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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,
Plaintiff,
V. Case No. 09-CV-02014-RWR

JACQUES SERVIN, et al.

Defendants.

N N N N N N N N N N

DEFENDANTS’ MOTION TO DISMISS
PLAINTIFF'S FIRST AMENDED COMPLAINT

Defendants Jacques Servin, Igor Vamos, Support and Comnjitimen David Sievers,
Morgan Goodwin, Sarah Murphy and John and Jane Does No.cbie(vely “Defendants”),
by undersigned counsel and pursuant to Rules 12(b)(6) of theaFBades of Civil Procedure,
respectfully move this Court to dismiss Plaintiff's Filsnended Complaint on the grounds that
Plaintiff's First Amended Complaint fails to statelaim upon which relief can be granted. This
motion is based on the attached Memorandum of Pamdt&\athorities, the Declaration of
Jacques Servin and the Exhibits attached thereto, allpapdile in this action, all matters
subject to judicial notice, and such other and furthereratis may be presented to the Court
prior to the determination of the motion.

Dated this 5th day of January, 2010.
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Respectfully submitted,

/s/ _Robert Corn-Revere
Robert Corn-Revere (D.C. Bar No. 375415)
bobcornrevere @dwt.com
Lisa B. Zycherman (D.C. Bar No. 495277)
lisazycherman@dwt.com
DAVIS WRIGHT TREMAINE, LLP
1919 Pennsylvania Avenue, N.W., Suite 200
Washington, D.C. 20006
(202) 973-4225
(202) 973-4499 fax

Bruce E. H. Johnsoradmitted pro hac vice)
brucejohnson@dwt.com

Ambika Doran é&dmitted pro hac vice)
ambikedoran@dwt.com

DAVIS WRIGHT TREMAINE, LLP

1201 Third Avenue, Suite 2200

Seattle, WA 98101-3045

(206) 622-3150

(206) 757-7700 fax

Thomas R. Burkeadmitted pro hac vice)
thomasburke@dwt.com

DAVIS WRIGHT TREMAINE, LLP
505 Montgomery Street, Suite 800
San Francisco, CA 94111-6533

(415) 276-6500

(415) 276-6599 fax

Matthew Zimmermangfo hac vice pending)
mattz@eff.org

Corynne McSherrypfo hac vice pending)
corynne@eff.org

ELECTRONIC FRONTIER FOUNDATION
454 Shotwell Street

San Francisco, CA 94110

(415) 436-9333

(415) 436-9993 fax
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CERTIFICATE OF SERVICE
Pursuant to LCVR 5.3, | hereby certify that, on Janua®p’0, | electronically filed with

the Clerk of the Court the foregoing Motion to Dismiggmorandum and Points and
Authorities in Support Thereof, attached Declaratiodagijues Servin and accompanying
exhibits and Notice of Exhibit Attachment Not Formatted Electronic Filing, and proposed
order using the CM/ECF system, and service was effetgett@nically pursuant to LCVR
5.4(d) on the party listed below. Pursuant to LCvR 5.4(é8j1KExhibit B to the Declaration of
Jacques Servin was served via U.S. Mall, first classagegtrepaid, on the same.

Michael John Mueller

Hunton & Williams LLP

1900 K Street, NW, Suite 1200

Washington, DC 20006
Email: mmueller@hunton.com

/sl _Robert Corn-Revere
Robert Corn-Revere (D.C. Bar No. 375415)




Case 1:09-cv-02014-RWR Document 15 Filed 01/05/10 Page 4 of 55

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,
Plaintiff,
V. Case No. 09-CV-02014-RWR

JACQUES SERVIN, et al.

Defendants.

N N N N N N N N N N

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF DEFENDANTS’ MOTION TO DISMISS PLAINTIFF'S FIRST AMENDED
COMPLAINT

Robert Corn-Revere (D.C. Bar No. 375415) Bruce E. H. Johnsora@mitted pro hac vice)

bobcornrevere@dwt.com brucejohnson@dwt.com

Lisa B. Zycherman (D.C. Bar No. 495277) Ambika Doran &dmitted pro hac vice)
lisazycherman@dwt.com ambikedoran@dwt.com

DAVIS WRIGHT TREMAINE, LLP DAVIS WRIGHT TREMAINE, LLP
1919 Pennsylvania Avenue, N.W., Suite 200 1201 Third Avenue, Suite 2200
Washington, D.C. 20006 Seattle, WA 98101-3045

(202) 973-4225 (206) 622-3150

(202) 973-4499 fax (206) 757-7700 fax

Thomas R. Burkea@dmitted pro hac vice) Matthew Zimmermangro hac vice pending)
thomasburke@dwt.com mattz@eff.org

DAVIS WRIGHT TREMAINE, LLP Corynne McSherrygro hac vice pending
505 Montgomery Street, Suite 800 corynne@eff.org

San Francisco, CA 94111-6533 ELECTRONIC FRONTIER

(415) 276-6500 FOUNDATION

(415) 276-6599 fax 454 Shotwell Street

San Francisco, CA 94110
(415) 436-9333
(415) 436-9993 fax
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l. PRELIMINARY STATEMENT

The issue of climate change presents perhaps the mesingrecientific — and political
issue — that the world has ever faced. The U.S. Chaohl@mmerce’s (“Chamber’s”)
skepticism of climate chang&as led many large members, including Apple, Inc. andi®aci
Gas & Electric to withdraw from the nation’s largestibass trade organization. The Yes Men,
famous for impersonating government officials and businessuéives, created and carried out
an elaborate parody designed to poke fun at the Chamtbespark debate over its position on
climate change.

That parody culminated in a press conference during whigksden member,
pretending to be a Chamber spokesperson, purported to annbante Chamber would shift
its position dramatically, recognizing climate change and stipgassociated legislation. In
this lawsuit, the Chamber alleges its logo and servicksvappeared on the podium at the press
conference, as well as on a press release, preparedcectsniend website designed to look like
the Chamber’s website. Although a representativeeoCifiamber interrupted the faux press
conference — calling it a “stunt” — a mere thirteen minafes it began and numerous news
outlets reported the press conference as a “hoaxCliaenber now alleges that, because
defendants necessarily used its marks as part of the p#needgolitical action violated its

trademark rights.

! Officially, the Chamber has publicly called for a hegrivith evidence as to the truth of the
science behind climate changgeee.g, Jim TankersleW).S. Chamber of Commerce seeks
trial on global warming L.A. Times, Aug. 25, 2009vailable athttp://articles.latimes.com/
2009/aug/25/nation/na-climate-trial25 (last visited Jan. 5, 2@8&@)alsaChamber of
Commerce, Supplemental Statement in Support of PefdroBPA to Conduct Its
Endangerment Finding Proceeding on the Record, Aug. 25, 208®ble at
http://www.uschamber.com/assets/env/uscocpetendangermetagpdigited Jan. 5, 2010)
(stating the Chamber's position that there is an “urgesd for the endangerment issue to be
resolved on the record of the scientific evidenceh witidentiary procedures to ensure scientific
integrity, rather than an informal process that pereitparte communications and non-
transparent policy and political inputs.”).
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The Chamber is not the first hyper-sensitive trademarmeowo attempt to use the courts
to punish critical speech that happens to use its Magksurt after court has rejected similar
efforts, finding that neither trademark nor any otherdamw be a conduit to silencing core
political speech about matters of political concerelsarly protected by the First Amendment.
Moreover, even accepting the Chamber’s allegationsiaddr the purpose of this motion, the
defendants’ use of the Chamber’s trademarks was nomirsatitdrenquestionably designed to
mock and ridicule the Chamber’s stance on climate cha@gasequently, this Court should
recognize the Chamber’s lawsuit for what it is — armoacseeking to block ridicule of its
positions on this issue of profound public interest andvitiycpunish and chill future criticism.

The Court should summarily dismiss the lawsuit ireriirety with prejudice.

2 The Chamber appears to fall within a the category gp#d-Sensitive [Trademark] Owners”
described by noted trademark scholar Professor Thomas MgCar

Some of the litigation brought by trademark owners agé#nose
who make fun of their company’s policies by the use obghas of
their trademarks reveals that some mark owners are-sgpsitive
to such humorous and sometimes caustic criticism. aBsrih is
because many top executives in large companies are nabused
being mocked and made fun of. Therefore, they are realling
and able to unleash the dogs of litigation against anyone who
makes fun of the symbol of their company. But the more
successful and famous a company and its products becdmes, t
more likely it will become a societal symbol of somegy. Then it
is more likely that critics will use humorous parodyta&e
potshots at the company and its symbols. A certain toughehin
the hide may be a more effective response than adkengourts to
silence the clowning critic.

6 McCarthy on Trademarks and Unfair Competition 8§ 31:153. @endor example, the North
Face’s recent trademark infringement lawsuit filed agairieen who created “The South Butt”
and used the slogan “Never Stop Relaxing” (as opposed tdaittle Face’s “Never Stop
Exploring”) to help pay for college, and included a disclaioxehis website stating: “If you are
unable to discern the difference between a face and,an®uéincourage you to buy North Face
products.” Debra Cassens WeiShe North Face Sues The South Butt for Trademark
Infringement ABA Journal, Dec. 15, 2008@yailable athttp://www.abajournal.com/weekly/
article/the_north_face_sues_the_south_butt_for_trademarikgefment (last visited Dec. 18,
2009).
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[l FACTUAL BACKGROUND
A. The Parties.
1. Chamber of Commerce of The United States.

Plaintiff Chamber of Commerce of the United States m®n-profit company whose
membership comprises businesses of all sizes, sectdreeg@ans. First Amended Compl. T 1.
A formidable political force, the Chamber spent $34 milkdome in lobbying in the third
quarter of 2009.SeeJenna StaulChamber of Commerce Spends $34 Million On Lobbying in
Three MonthgOct. 20, 2009)available athttp://www.huffingtonpost.com/2009/10/20/
chamber-of-commerce-spend_n_327046.html (last visited Dec. 13,2009)

Recently, the Chamber stepped up its campaign against #maOsdministration’s
proposed energy policies, generating a significant anaflodntroversy when it suggested
holding a public hearing on the scientific evidence for hiimade climate change, calling it
“the Scopes monkey trial of the 21st century.” Tankgrslepranote 1. Its position caused at
least four major companies — Exelon Corp., PNM Resouhees,PG&E Corp., and Apple, Inc.
— to withdraw their membership from the group, and ancthdike, Inc. — to withdraw from its
board. SeeMichael Burnham and Anne C. Mulkerfanviros Waging ‘Orchestrated Pressure
Campaign’ on Climate Bill - U.S. Chamber CEQY. Times, Oct. 9, 200@vailable at

http://www.nytimes.com/gwire/2009/10/09/09greenwire-enviros-wagnoheastrated-pressure-

% The court may take judicial notice of “facts gener&thpwn as a result of newspaper articles.”
Washington Post v. Robins@85 F.2d 282, 291 (D.C. Cir. 199%ge also Government of
Rwanda v. Rwanda Working Grol#27 F. Supp. 2d 45, 60 n.6 (D.D.C. 2002pjted States v.
BCCI Holdings (Luxembourg), S.®61 F. Supp. 287, 290 n.1 (D.D.C. 1997). The court may
also convert a motion to dismiss referencing infornrmatiatside the pleadings and filed pursuant
to Fed. R. Civ. P. 12(b)(6) into a motion for summary judginSee Highland Renovation

Corp. v. Hanover Ins. Groy®20 F. Supp. 2d 79, 82 (D.D.C.2009) (explaining that “when
‘matters outside the pleadings are presented to and clotled by the court’ on a motion to
dismiss under Rule 12(b)(6), ‘the motion must be treaseoine for summary judgment[.]”)
(quotingFed. R. Civ. P. 12(d)).



Case 1:09-cv-02014-RWR Document 15 Filed 01/05/10 Page 18 of 55

campaign-28715.html (last visited Dec. 13, 2009). These defegmnmesated extensive media
coverage.See, e.gEditorial, Feeling the heat: The U.S. Chamber of Commerce’s stand on
climate legislation has cost it members and credibilitA. Times, Oct. 12, 200%yvailable at
http://articles.latimes.com/2009/oct/12/opinion/ed-chamberX®2 ylaited Dec. 13, 2009).

2. The Yes Men and The Action Factory.

Defendants Igor Vamos and Jacques Servin are long-time ecawg artists more
commonly known as the “Yes Men.” The Yes Men redylangage in “identity correction,”
posing as business and government representatives and niakémgesits on their behalf to
raise popular awareness of the real effects of thut#tées’ activities. SeeFirst Amended
Compl. 11 2, 3. For example, as early as 1999, the ¥esckéated a website parodying then-
Texas Gov. George W. Bush’s political campaign. TBtriNeal, Satirical Website Poses
Political Test Wash. Post., Nov. 29, 19%)ailable athttp://www.washingtonpost.com/wp-
srv/WPcap/ 1999-11/29/002r-112999-idx.html (last visited Dec. 13, 2009).efdusiother

examples of the Yes Men'’s political parodies are itatste* Each of these actions resulted in

* Consider the following examples:
* In 2002, the Yes Men created a parody website of thddWoade Organization that
criticized trade liberalization rules for increasing poy@nd inequality and impersonated
WTO personnel. Andrew WalkeWyTO falls victim to spoof websitBBC News, May 24,
2002,available athttp://news.bbc.co.uk/2/hi/business/2006536.stm (last visited I3gc
2009).

* In December 2004, on the 20th anniversary of the capéstrgas leak in Bhopal, India, a
Yes Men member appeared on the BBC, posing as a spokesfogrBanv Chemical (the
owner of the company responsible for the incident), terd#fL.2 billion in compensation for
medical care and clean-up effortSeeCNN.com,Bhopal hoax sends Dow stock do{idec.
3, 2004), http://lwww.cnn.com/2004/WORLD/europe/12/03/bhopal.hoaxMited Dec.
13, 2009).

* In August 2006, the Yes Men appeared at a conferenceanrMleans, and posing as a
representative from the United States Department ofiHgasd Urban Development,
promised to reopen closed public housing units rather thanhitem town.SeeCNN.com,

4
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widespread media coverage, often calling attention tosgtia¢ were not (or were no longer)
high on the public radar, such as the failure to adequedehpensate victims of the Bhopal
disaster and the destruction of public housing units in @eeans. In addition to their political
work, Mr. Vamos and Mr. Servin are professors withRemsselaer Polytechnic Institute and the
Parsons School of Design, respectively.

The remaining defendants, Morgan Goodwin, David SievedsSanah Murphy, are
young political activists working with the District ob@imbia “Action Factory,” one of
numerous activist groups devoted to changing public policy omatdichange.

Unless otherwise specified, this Motion will refer to dhefents collectively as
Defendants or Yes Men.

B. The Climate Change Parody.

The incident upon which the Chamber bases its lawstheifatest in a long line of Yes

Men political parodies. According to the First Amendean@taint, on October 16, 2009, the

Oops: Impostor scams Louisiana officiégdsug. 28, 2006), http://www.cnn.com/2006/
POLITICS/08/28/ hud.hoax/index.html (last visited Dec. 13, 2009).

* In June 2007, the Yes Men posed as Exxon Mobil and Natietroleum Council
representatives at a Canadian oil conference to propatthe oil industry use dying
humans to produce needed oil. Gar Snith,America’'s New Energy Futyr8.F. Chron.,
July 1, 2008available athttp://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2008/06/30/
EDNR11FO5I.DTL (last visited Dec. 13, 2009).

* In November 2008, the Yes Men distributed 80,000 copiedaifeaJuly 4, 200®ew York
Timeswith headlines such as “lraq War Ends” and “Natiots &8 Sights On Building a

Sane Economy.” Sewell Chduaperal Pranksters Hand Out Times SpdgfY. Times,

Nov. 12, 2008available athttp://cityroom.blogs.nytimes.com/2008/11/12/pranksters-spoof-
the-times/ (last visited Dec. 13, 2009).

* In September 2009, just before the United Nations’ ¢Bnshange conference, the Yes
Men distributed fake editions dfew York Posheadlines warning about impending
environmental doom. Jason Linkifkske New York Post: The Yes Men’s Latest Takes On
the EnvironmentHuffington Post (Sept. 21, 2009), http://www.huffingtonpmst/2009/
09/21/the-yes-mens-latest-fake_n_293242.html (last visited De2009).
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Yes Men registered the domain name “chamber-of-comemestand posted a website that
“appears identical to that of the chamber” but contaifiake ‘Speeches’ page and a fake ‘Press
Releases’ page.” First Amended Compl. {1 19-20. Twoesktpages allegedly used the
Chamber’s logo and service markl. § 20.

The Chamber alleges that its marks also appeared on chpigsess release and
prepared statement$d. § 23. The press release, issued by one “Erica Avitwas titled “U.S.
Chamber of Commerce Announces Free Enterprise Surviaegyr Internal Conflict
Resolves in Commitment to Long-Term Prosperit$&eDeclaration of Jacques Servin
(hereinafter “Servin Decl.”), Ex. A. Misspelling Chamber President Tom Donohue’s name, the
press release quoted Chamber spokesman “Hingo Sembra” as@ngam“about-face on
climate policy” and a “moratorium on lobbying and publicity Wopposing climate
legislation.” Id.

On October 19, 2009, the Yes Men held a press conferepceseating themselves as
Chamber officials.SeeServin Decl., Ex. Bsee alsd-irst Amended Compl. I 15.

Accompanying the press conference was a prepared statevhert the Chamber alleges used
its logo and service markgd.  23. Speaking at a podium featuring the Chamber’s logo and
service marks, a purported Chamber representative (buhesaber of the Yes Men), Jacques

Servin read in part from the prepared commefusy 25; Servin Decl., Ex. B. About thirteen

® “Avidus” is Latin for “greedy.”

® The Court may consider the allegedly infringing pressiseleprepared remarks, website, and
video even for purposes of a Rule 12(b)(6) motion, becdnes€hamber expressly referenced
and relied upon them in the First Amended Complaint (%a@8)they are thus integral to the
complaint. See Kaempe v. Meyef367 F.3d 958, 965 (D.C. Cir. 2004) (documents which are
referred to in complaint and integral to plaintiff's clamay be considered on motion to
dismiss);EEOC v. St. Francis Xavier Parochial Schl7 F.3d 621, 624-25 (D.C. Cir. 1997) (in
deciding a 12(b)(6) motion to dismiss, court will consii@ets alleged in the pleadings and
documents attached as exhibits or incorporated by referenbe pleadings).

6
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minutes into the presentation, real Chamber of Comnsgrakesperson Eric Wolfschlegel
announced that he is a true representative of the Chaanbtehat the press conference was “not
an official U.S. Chamber of Commerce event,” calling fstunt.” Id; see alsd~irst Amended
Compl. 1 25 Mr. Wolfschlegel also accused the individuals conductiegcbnference of
“misrepresenting” the Chamber. Servin Decl., Ex. B.th& end of the event, a reporter
guestioned defendant Mr. Servin, who described the purpoke efént as to set forth the only
“sane” position the Chamber could take on climate chaidje

Thus, although the First Amended Complaint alleges“tbgitimate news
organizations” such as Reuters, the New York Times, thshvligton Post, CNBC and Fox
Business Network, published news reports that they had totrdtnst Amended Compl. 20,
the First Amended Complaint also concedes that the Wwaa exposed in the middle of the press
conference; indeed, almost all of the coverage oétlemt acknowledged the parody as suich.
1 25;see, e.g.l.isa Lerer and Michael Caldero@NBC, Reuters Fall For Climate Hoax
Politico (Oct. 19, 2009rvailable athttp://www.politico.com/ news/stories/1009/28456.html
(noting that Reuters corrected its wire story the sdaye and that CNBC and Fox Business
Network anchors were forced to correct themselves emtlesice)see also
http://www.youtube.com/ watch?v=chAJeuBmmog (video of Foxriass Network anchor
correcting himself mid-sentence); http://www.huffingtonposm/2009/10/19/chamber-of-
commerce-hoax_n_326069.html (same with respect to CNB®)//htbtherjones.com/mojo/
2009/10/watch-video-yes-men-make-rachel-maddow-show (videog®@t@am Rachel Maddow
show that day reporting the story as a “hoaX&hd, since that time, several news outlets have
criticized the Chamber’s apparent inability to take a jdBee, e.gEditorial, Under the

Chamber’s Cyber-SkjrL..A. Times, Nov. 16, 200%vailable athttp://www.latimes.com/news/
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opinion/editorials/la-ed-yesmen16-2009nov16,0,3827699.story (lasvidge. 13, 2009);
Editorial, Lawsuit ObtuseSt. Louis Post-Dispatch, Oct. 28, 20@9ailable at
http://www.stltoday.com/blogzone/the-platform/publishedterthls/2009/10/lawsuit-obtuse/
(last visited Dec. 13, 2009).

C. This Lawsuit.

The Chamber has a long history of opposing frivolousalitaq, and frequently opposes
legislation on this basisSee, e.ghttp://www.uschamber.com/issues/index/labor/eeo.htm
(opposing equal employment opportunity legislation); U.Sanalber Urges Supreme Court To
Reject Regulation-By-Litigation Approach, Sept. 3, 2G0&ilable at
http://www.uschamber.com/nclc/090903 pr.htm (last visited De20@®); Press Release, U.S.
Chamber of Commerce, U.S. Chamber Disappointed In Hoassage of Flawed Labor Bills,
Jan. 9, 200%vailable athttp://www.uschamber.com/press/releases/2009/january/090109
labor.htm (last visited Dec. 13, 2009). Yet, on November 6, 2663Chamber filed its First
Amended Complaint against the Yes Men, seeking an inqumptohibiting the Yes Men from
continuing to engage in political speech, and damagesduréttions. The Chamber alleges a
host of claims under the Lanham Act, including trademafrkngementjd. 11 45-52, unfair
competition,id. 1 53-58, trademark dilution, 11 59-66, false advertising79B3, cyberpiracy,
19 74-79, in addition to several common law claims, inoydnlawful trade practiceg]. f180-
84, publication of injurious falsehood, 1Y 85-91, and prima facief ] 92-96.

[l STANDARD OF REVIEW

A court must dismiss a complaint where it fails toesetlaim upon which relief can be
granted. Fed. R. Civ. P. 12(b)(6). A complaint mesitsdtandard where the plaintiff fails to
provide legally sufficient grounds to support his entitlememetief. Bell Atl. Corp. v.

Twombly 550 U.S. 544, 555 (2007). A “formulaic recitation of the &leta of a cause of

8
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action” is insufficient.1d. (citations omitted). Rather, the “[flactual allegasomust be enough
to raise a right to relief above the speculative level.” Id. (citations omitted). The plaintiff
must make “a ‘showing,’ rather than a blanket assertibantitlement to relief.”ld. at 555 n.3.
The Supreme Court recently reiterated this standard,ngpltiat the federal rules “demand]]
more than an unadorned, the-defendant-unlawfully-harmed-cosat@n.” Ashcroft v. Igbal
129 S. Ct. 1937, 1949 (2009).

Because this lawsuit implicates speech protected by teeAnendment, the Chamber
faces a heightened pleading standard. “[W]here a pifasaeks damages . . . for conduct which
is prima facieprotected by the First Amendment, the danger that the pgndency of the action
will chill the exercise of First Amendment rights ré&g@s more specific allegations than would
otherwise be required.Flowers v. Carville 310 F.3d 1118, 1130 (9th Cir. 2008u6ting
Franchise Realty Interstate Corp. v. San Francisco Local Joint ExecBtd. of Culinary
Workers 542 F.2d 1076, 1082-83 (9th Cir. 1976)). Many courts have confirngedelghtened
standard, finding that defamation plaintiffs must allegén wpecificity the elements of their
claims, for example by identifying the allegedly libedmtatements. In other contexts, too,

these First Amendment rules have spurred courts to rqujairiffs to meet additional

’ |gbal made clear that the ruling fwomblyis not limited to antitrust casegéshcroft 129 S.

Ct. at 1953.

8 See, e.g., Federal Deposit Ins. Corp. v. BathgafeF.3d 850, 875 (3rd Cir. 1994) (dismissal
was appropriate where party claiming defamation failed tatiijeallegedly libelous
statements)Phantom Touring, Inc. v. Affiliated Pub’ln853 F.2d 724, 728 n.6 (1st Cir. 1992)
(party sued “is entitled to knowledge of the precise langahgienged as defamatory, and the
plaintiff therefore is limited to its complaint in fileing the scope of the alleged defamation”);
Asay v. Hallmark Cards, Inc594 F.2d 692, 698-99 (8th Cir. 1978nited States ex rel. Smith
v. Yale Univ.415 F. Supp. 2d 58, 108-09 (D. Conn. 2006) (dismissing defamation doinipia
failure to allege with sufficient specificityBramesco v. Drug Computer Consultar@84 F.
Supp. 120, 122 (S.D.N.Y. 1993) (defamation allegations “seftoef factual content” that court
denied request to replead).
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specificity requirements to survive a motion to dismigsor example, ifrederal Prescription
Serv., Inc. v. Am. Pharm. Ass4v71 F. Supp. 126 (D.D.C. 1979), this Court recognized, in
applying theNoerr-Penningtordoctrine, that “it is particularly important that t@eurt carefully
scrutinize the adequacy of plaintiffs’ claims” where mtess suits can “chill the exercise of First
Amendment rights.”
The District of Columbia Circuit Court of Appeals aso recognized these principles,

most notably in the oft-quoted cad&shington Post v. KeogB64 F.2d 96, 968 (1966).
AlthoughKeoghinvolved summary judgment, its reasoning is equally retewaien applied to
motions to dismiss. The court stated:

In the First Amendment area, summary procedures arersvee

essential. For the stake here, if harassment sucasdice

debate. . .. Unless persons, including newspapers,ndetgri

exercise their First Amendment rights are assurestifne from

the harassment of lawsuits, they will tend to beceaiecensors.

And to this extent debate on public issues and the conduct of

public officials will become less uninhibited, less robasij less

wide-open, for self-censorship affecting the whole public i

“hardly less virulent for being privately administered.

Id. at 968;see also Coles v. Washington Free Weekly, 881 F. Supp. 26, 30 (D.D.C. 1995)

(“Given the threat to the first amendment posed by myiarious defamation actions, it is

® For example, those seeking to challenge an individ&its Amendment petition rights face
heightened pleading requiremen&eeOregon Natural Res. Council v. Mohig44 F.2d 531,
533 (9th Cir. 1991)Hydro-Tech Corp. v. Sundstrand Cqrp73 F.2d 1171, 1177 n.8 (10th Cir.
1982) (“[W]e recognize that dismissal of a complaint unast. R. Civ. P. 12(b)(6) normally is
proper only if it appears beyond doubt that the plainéiff prove no set of facts in support of his
claim which would entitle him to relief. But this is rent ordinary case. This case involves a
plaintiff seeking damages for conduct whiclpisna facieprotected by the first amendment.”)
(internal quotation marks and citation omittdd@tica Corp. v. Sweetheart Cup C@90 F.
Supp. 702, 704-05 (E.D. Mich. 1992) (“While such factual allegatadorse may be sufficient to
survive a motion to dismiss, in the present action #reynot because the offending behavior
constitutes protected first amendment activity . .;.Spanish Int'l Commc’ns Corp. v.
Leibowitz 608 F. Supp. 178, 182 (S.D. Fla. 1985) (sa@aplan v. Am. Baby, Inc582 F.
Supp. 869 (S.D.N.Y. 1984) (samd&jiller & Son Paving, Co. v. Wrightstown Township Civic
Ass’n 443 F. Supp. 1268, 1273 (E.D. Pa. 1978) (same).

10
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particularly appropriate for courts to scrutinize suclioastat an early stage of the proceedings
to determine whether dismissal is warranted.”) (citatmitted);Myers v. Plan Takoma, Inc.
472 A.2d 44, 50 (D.C. App. 1983) (“In this area, perhaps moreaimaother, the early sifting of
groundless allegations from meritorious claims made pessiph Rule 12(b)(6) motion is an
altogether appropriate and necessary judicial function.”)

V. ARGUMENT

A. The First Amendment Protects The Defendants’ PoliticalParody Of The
Chamber’s Position on Climate Change.

This country has a “long and storied tradition of satdcnment” that has “enhanced
political debate,” and allows the public to distinguish eéhtbgho take themselves seriously and
those whose self-perspective is somewhat more klaxdew Times, Inc. v. IsaackE46
S.W.3d 144, 151 (Tex. 2004). Indeed, “[n]othing is more thoroughlypdeatic than to have
the high-and-mighty lampooned and spoofeldl” The Chamber apparently disagrees.

The actions the Chamber complains of here are sirhpliatest in a time-honored
tradition of using parody and satire to make crucial igalitpoints and spark political debate. A
few salient examples bear noting. In 1729, Jonathaft,SwblishedA Modest Proposal: For
preventing the children of poor people in Ireland, from being a burden on th&n{gaor
country, and for making them beneficial to the publick29),available at
http://www.gutenberg.org/files/1080/1080-h/1080-h.htm. The “Prdpadaocated the
consumption of Irish babies; Swift’s intent was td e#tiention to the extreme poverty of the
Irish people under English rule. The point was ingi&ist on some shocked readers, but it
stands as one of the most influential political writing&nglo-American history. More
recently, in 1996, the spring issue of a leading journalilbtfial and scientific studie§ocial

Text included an article by Alan Sokal, a physics professbiest York University, arguing that

11
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gravity, as normally construed, was a “capitalist dictiand should be replaced by a new theory,
“‘gquantum gravity,” that would better reflect post-moderntmall thinking, if not actual physical
reality. That same day, Sokal published a piece in anaitademic publicatiobjngua Franca
explaining that the first piece was a hoax and thatanypetent mathematician or physicist
would have known it. As Sokal intended, the article amdfiermath sparked a widespread
debate about postmodern science studsesehttp://www.physics.nyu.edu/faculty/sokal/#papers.

Like Defendants’ tactics here, successful hoaxesorlyvo elements: (1) presenting a
surprising or disturbing proposition that would provoke an imatedieaction from an audience;
and (2) some sort of “reveal,” without which the hoaxulddoe ineffective. For example,

Swift’s “Proposal’” would not accomplish its purpose & tieader did not come to understand his
true point about the desperate circumstances of gte I1Alan Sokal's hoax would not have
accomplished its purpose if he had not published the accompamgoeyinLingua Franca
Similarly, Defendants’ action was effective precidedgause the Chamber promptly denied
taking the position ascribed to it — as the Defendants kinewuld.

The Court should recognize the Chamber’s lawsuit for what- an attempt to use
intellectual property and related law to punish a politieabgdy that the Chamber found
humorless, and which cast unwanted light on its contsmgosition on climate change
precisely when members of the organization were rethgmiihether they wanted to be
associated with it. The Chamber’s collective clasmsnd in defamationSee, e.g.First
Amended Compl. 1 34, 71. Because the defendants wereg rtieizing the Chamber’s
controversial position through parody, the First Amenainpeotects their conduct.

1. Political Parodies Are Fully Protected Speech.

Courts have repeatedly found that parodies are fullyepted First Amendment speech,

declining to impose liability under the guise of intelledtproperty and other laws. “[B]ecause
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parody is a form of social and literary criticismhas socially significant value as free speech
under the First AmendmentMattel Inc. v. Walking Mountain Prods353 F.3d 792, 801 (9th
Cir. 2003) (internal quotation marks and citation omittese(of term “BARBIE” in title of
photographs was protected speech because photographer edisruaplaintiff's Barbie
dolis)*® Undoubtedly, parody implicates the First Amendmerttsé concerns,Cardtoons,
L.C. v. Major League Baseball Players As®95 F.3d 959, 972 (10th Cir. 1996) (baseball
trading cards using caricatures of baseball players f@oges of criticism in form of parody
were protected speech), and courts uniformly have recoditietiroad scope permitted parody
in First Amendment law.”See also Cliffs Notes, Inc. v. Bantam Doubleday Dell Publ’'g Group,
Inc., 886 F.2d 490, 493 (2d Cir. 1989) (“Spy Notes” that criticizedondt “Cliffs Notes” style,
but also particular novels, were protected). As thel@ontDistrict of New York stated:

[W]hen unauthorized use of another’s mark is part of a

communicative message and not a source identifieFitbe

Amendment is implicated in opposition to the trademayhktr In

recognition of this potential conflict, the Second Cirtwas

construed the Lanham Act narrowly when the unauthorizedfuse

the trademark is for the purpose of a communicative rgessa

rather than identification of product origin. Thus, vehthe

unauthorized use of a trademark is for expressive purposes of

comedy, parody, allusion, criticism, news reporting, and

commentary, the law requires a balancing of the rightiseo

trademark owner against the interests of free speech.
Yankee Publ’'g Inc. v. News Am. Publ'g, |ri809 F. Supp. 267, 276 (S.D.N.Y. 1992) (dismissing

claims brought by publishers of “The Old Farmer’s Aimana&iast magazine where latter

used Almanac’s trade dress as part of annual Christiagigle);see also Charles Atlas, Ltd.

191n Walking Mountainthe trial court subsequently awarded the defendant thane$1.8

million in attorneys’ fees because Mattel had prosettite action despite the obviously parodic
nature of the defendant’s worlsee Mattel, Inc. v. Walking Mountain Prgddo. CV99-
8543RSWL(RZX), 2004 WL 1454100, at *1-4 (C.D. Cal. June 21, 2004).

13
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v. DC Comics, In¢.112 F. Supp. 2d 330 (S.D.N.Y. 2000) (use of character resembling
Superman to criticize Superman’s misogynistic charaticsis/as protected speech).

A business’s interest in its good will does not defeatitiierest. Indeed, Lanham Act
decisions consistently recognize that trademarks do netagnaarkholder veto power over all
uses of its mark, and for good reason. Online and affetnarks — words, symbols, colors — are
also essential components of everyday language, used Ipan@®, consumers and citizens to
share information.SeeAlex Kozinski, Trademarks Unplugged8 N.Y.U. L. Rev. 960, 973
(1993) (“[trademarks] often provide some of our most vivid meiegptas well as the most
compelling political imagery in political campaigns . [Alllowing the trademark holder to
restrict their use implicates our collective interieskee and open communication.8ge also
Robert DenicolaTrademarks as Speech: Constitutional Implications of the Emerging Rationales
for the Protection of Trade Symbpl982 Wis. L. Rev. 158, 195-96 (“Famous trademarks . . .
become an important, perhaps at times indispensablefplg public vocabulary. Rules
restricting the use of well-known trademarks may tlereefestrict the communication of
ideas.”). Thus, legislators and courts have takentoagasure that trademark rights are not used
to impose monopolies on language and intrude on First Amemdvalues.Sege.g, Nike, Inc.

v. “Just Did It” Enter., 6 F.3d 1225, 1226 (7th Cir. 1993) (reversing summary judgmehliker
where defendant sold T-shirts with “MIKE” and Nike swoostiating: “When businesses seek
the national spotlight, part of the territory includesepting a certain amount of ridicule. The
First Amendment, which protects individuals from lanwginging free expression, allows such
ridicule in the form of parody.”)Rogers v. Grimaldi875 F.2d 994, 998 (2d Cir. 1989)
(“Because overextension of Lanham Act restrictionsmight intrude on First Amendment

values, we must construe the Act narrowly to avoid suctnflict.”); CPC Int'l v. SkippyInc.,

14
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214 F.3d 456, 462 (4th Cir. 2000) (“[i]t is important that trademadtde ‘transformed from
rights against unfair competition to rights to contaviguage.” quotingMark Lemley,The
Modern Lanham Act and the Death of Common Sdid®Yale L.J. 1687, 1710-11 (1999)).

Importantly, parody does not lose its First Amendmentggtans just because it makes
the subject of the parody appear contemptible. As thdnNlimtuit has explained, “[d]estructive
parodies play an important role in social and lite@mycism and thus merit protection even
though they may discourage or discredit an original autHéisher v. Dees794 F.2d 432, 437-
38 (9th Cir. 1986) (internal quotation marks and citatiortaehj. Nor does an offensive parody
lose its protection. The Supreme Court has made clagf[wihether . . . parody is in good
taste or badloes not and should not matter to fair is€ampbell v. Acuff-Rose Music, In610
U.S. 569, 582 (1994) (emphasis added). The Co@ampbellthus held that no claim arose
from 2 Live Crew’s sexually explicit parody of Roy Orhié® classic song “Pretty Woman.”

Id.; see alsan L.L. Bean, Inc. v. Drake Publishers, In811 F.2d 26, 27, 34 (1st Cir. 1987)
(First Amendment protected a pornographic magazine’s pardithe afholesome and outdoorsy
L.L. Bean catalog against infringement, dilution, and urdampetition claims)t.ucasfilm Ltd.

v. Media Mkt. Group, Ltd 182 F. Supp. 2d 897, 901 (N.D. Cal. 2002) (denying motion for
preliminary injunction on copyright and trademark infringamgaims brought by the producers
of the Star Wardfilms against the producers of a pornographic spoof).

Nor does the fact that a parody is particularly effedfi.e., that it initially confuses its
audience) make it subject to less First Amendment protectror example, itsaacks 146
S.W.3d 144, 147, after a Texas judge ordered a thirteen-yeartaldetkin November 1999
after he wrote a school assignment about terrofidra,Dallas Observegpublished a satirical

article about a “diminutive” six-year-old girl whometliudge jailed for writing a book report
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aboutWhere the Wild Things Ardn the story, the prosecutor had not yet decided whethe
bring charges, but purportedly stated: “We’ve considered héangertified to stand trial as an
adult, but even in Texas there are some limitd."at 147-48. In a libel lawsuit, the Texas
Supreme Court found for the defendant. It stated:

Some satire, like the article at issue here, rétiegs force and
effect on the idea of attribution of ideas and word®taeone who
never uttered them. The satiric effect emerges onllgeaseader
concludes by the very outrageousness of the words thatitie
thing is a put-on. The comic effect is achieved becawesestader
sees the words as the absurd expression of positiodeay i
associated with the purported author. It is not surprishegefore,
that respondents complain that only readers who reaghtire
article would “get” the joke. As they argue, “many readwets
read the first few paragraphs of an article and formpaman.”
But we cannot impose civil liability based on the subyecti
interpretation of a reader who has formed an opiniontibe
article’s veracity after reading a sentence or two babatext;
that person is not an objectively reasonable reader.

Id. at 157-59 (internal quotation marks omittexBe also San Francisco Bay Guardian v.
Superior Court 17 Cal. App. 4th 655, 660 (1993) (“The fact that real party $hed
declarations of a few people who stated that they didamamignize the letter as a joke does not
raise a question of fact as to the view of the averagder. The question is not one that is to be
answered by taking a poll of readers but is to be answerednsydering the entire context in
which the offending material appears.”).
Thelsaackscourt went on to note that good satire often does mistgt@n a series of

humorous examples:

For example, earlier this year, the Beijing Evening Newsa story

written by Huang Ke, reported that Congress was threaeai

bolt Washington, D.C. unless it got a new, modern Capitol

building, complete with retractable roof. Daniel TerdimOnion

Taken Seriously, Film at 1WIRED, April 14, 2004, at

http://www.wired.com/news/culture/0,1284,63048,00.html (last

visited Sept. 1, 2004 and available in Clerk of Court’s.file)
Unfortunately, Ke’s source for this information wHEse Onionthe
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satirical publication that bills itself as “America&nest News
Source.” Id. TheEvening Newsater apologized but blamdthe
Onion writing that “[sJome small American newspapers fredlyen
fabricate offbeat news to trick people into noticing tiveibh the
aim of making money.”ld. (quoting Beijing Evening News).
According to Carol KolbOnioneditor, “People every single day
think The Onionstories are real.’ld. One piece, called “Al-Qaida
Allegedly Engaging in Telemarketing,” prompted the Branch
County, Michigan sheriff's department to issue an urgenspres
release warning of the purported practité. In a similar vein, an
article entitled “Chinese Woman Gives Birth to Septupldes
One Week to Choose” provoked prayer vigils on behalf@ftk
babies who would be rejectetd. Additionally, Deborah Norville
reported on MSNBC that more than half of all exerciseedorthe
United States happens in TV infomercials for workout maet)ia
“statistic” obtained from a@nionarticle. Id.

Id. at 158 n.7.

Finally, even if, as the Chamber alleges, the parodypaat of a “promotion,” First
Amended Compl. 1 15-16, advertisements are protected parédiesxample, the Second
Circuit held that a spoof of the plaintiff's famous nude plgoaph of a pregnant Demi Moore
was protected, even though the parody appeared in the famaalvertisement for an upcoming
film. Leibovitz v. Paramount Pictures Cord.37 F.3d 109, 116 (2d Cir. 1998). Another court
found that MasterCard could not maintain Lanham Actdaagainst political candidate Ralph
Nader, who ran ads that parodied the credit-card compé&pyteless” ad campaigrSee
MasterCard Int’l Inc. v. Nader 2000 Primary Comm.,.Indo. 00 Civ.6086 (GBD), 2004 WL
434404, at *8 (S.D.N.Y. Mar. 8, 2004ee also Eveready Battery Co., Inc. v. Adolph Coors Co.,
765 F. Supp. 440, 450 (N.D. Ill. 1991) (parody protected brewer fratarrark action by
battery manufacturer where brewer featured mechamibaltrbeating on a drum in an

advertisement)*

1 Courts even have extended protection to parodies tharaopen merchandise that had no
relationship to any more traditional, expressive cont8eeCardtoons 95 F.3d 959 (parody
baseball trading cards protected under First Amendmi#orjache Enters., Inc. v. Hogg Wyld,
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Of course, this is not to say thateryparody is cloaked withbsoluteprotection. The
Second Circuit has developed a widely used test for makisagnuiry. See Rogers v.
Grimaldi, 875 F.2d 994 (2d Cir. 1989). The court found that, “in gerieeglLanham] Act
should be construed to apply to artistic works only wkieeepublic interest in avoiding
consumer confusion outweighs the public interest indsg@ession.”ld. at 999. IrRogers the
actress Ginger Rogers sued the producers and distributdwes fift “Ginger and Fred,” a movie
about two retired dancers who were known by the nicknammegeGand Fred because they
imitated Ginger Rogers and Fred Astaire. The SecondiCiouind the First Amendment
protected the defendant’s use of Rogers’s name, even thidegtof films are a commercial-
artistic hybrid. Id. at 998. In reaching its conclusion, the court notatlttre title of the film had
some artistic relevance to the film, and the namaegé&siand Fred were “not arbitrarily chosen
just to exploit the publicity value of their real lifeunterparts but instead have genuine
relevance to the film’s story.1d. at 1001 see also Cliffs Note886 F.2d at 495.

Here, the Chamber’s Lanham Act claims fail to trumpitigortant public interest
served by the First Amendment. The Yes Men deliberatsdyg the Chamber’s logo and service
marks to poke fun at it. Without using the Chamber’s mahkesparody would have lost
virtually all of its force and purpose. That the Chambay be dissatisfied with the critical
speech, or that it does not perceive the humor,aewrant. That no reasonable viewer would
actually mistake the Yes Men'’s position for the Chantbsrevident by numerous factors, not

the least of which is the Chamber’s interruption ofghess conference, during which it

Ltd., 828 F.2d 1482 (10th Cir. 1987) (jeans with label that featurddhg pig and “Lardashe”

logo held to be protected parody of Jordache jeans)heAsdnth Circuit concluded in

Cardtoons there is “no principled distinction between speeawth merchandise that informs our
First Amendment analysis. The fact that expressiaterials are sold neither renders the speech
unprotected, nor alters the level of protection undeFilst Amendment.” 95 F.3d at 970
(citations omitted).
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repeatedly characterized the event as a “stunt,” andnegpat on by the “real” Chamber of
Commerce.SeeServin Decl., Ex. B.

The Yes Men’s parody does have a superficial degrea@o$ipility, but such is the
hallmark of satire.lIsaacks,146 S.W.3d at 167. “Satire works precisely because kemsvother
materials.” Jon M. GaronMedia & Monopoly in the Information Age: Slowing the
Convergence at the Marketplace of Idehs Cardozo Arts & Ent. L.J. 491, 557 (1999). “[T]he
very nature of parody . . . is to catch the reader offdyagfirst glance, after which the ‘victim’
recognizes that the joke is on him to the extent thegtught him unaware.San Francisco Bay
Guardian 17 Cal. App. 4th at 660. “That does not necessarily maatid@nable, however.”
Isaacks,146 S.W.3d at 167. While a reader may initially approach thes pedeases and
conference as providing straight news, the Yes Men’sriahteontains such a procession of
improbable quotes and unlikely events that a reasonable readéonly conclude that the
[event] was satirical.”ld. On balance, the obvious clues in the press conferéme Yes Men’s
“general and intentionally irreverent tone,” its “semagular publication of satire, as well as the
satire’s timing and commentary on a then-existing certsy” lead to the conclusion that the
climate change parody could not reasonably be understotatiag sictual facts about the
Chamber.ld.

2. The Chamber Cannot Plead Other Claims to Avoid This
Constitutional Bar.

The Chamber cannot evade constitutional free speech fwotethrough the expedient
of alleging claims under the Lanham Act instead of a defamalaim. New York Times Co. v.
Sullivan 376 U.S. 254, 269 (1964¢ee also Bose Corp. v. Consumers Union of U.S,,466.
U.S. 485 (1984) (treating the fact that the case befevastone of product disparagement rather

than defamation asnmaterialand discussing the importance of “independent judicial n&yie
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Most notably, inHustler Magazine, Inc. v. Falwel85 U.S. 46, 50, 54-57 (1988), the
Supreme Court held that the First Amendment barredmiptioe Reverend Jerry Falwell’'s
defamation claim arising from a satirical featurélimstler magazine that characterized Falwell
as engaged in an incestuous relationship, but also éigtiomal infliction of emotional distress
claim arising from the same publication. Constitutlgmatections “are not peculiar to
[defamation] actions but apply to all claimbose gravamen is the alleged injurious falsehood of
a statement Blatty v. New York Times Gal2 Cal.3d 1033, 1042-43, 1045 (1986) (emphasis
added) (broadly applying constitutional limitations protectreg speech to different causes of
action other than defamation so as not to “frustita#fl underlying purpose” of the
constitutional protections¥ee also Films of Distinction, Inc. v. Allegro Film Prodag.112 F.
Supp. 2d 1068, 1082 (C.D. Cal. 1998) (rejecting “creative pleadamyd way to avoid “First
Amendment limitations placed on litigation against sp&g¢quotingBlatty, 42 Cal.3d at
1045).

B. The Yes Men'’s Speech Cannot Be Subject to Liability Und@he Lanham
Act.

The Chamber alleges the parody was merely a promotidhdor¥es Men’s upcoming
film, First Amended Complaint, 1 15-16, presumably bez#usust show that the speech is
commercial to prevail on its claims. Indeed, all bné Lanham Act section that the Chamber
alleges the Yes Men have violated explicitly requirestheech be commercial in natdfe.
Although the parody cases do not distinguish between cocrahand noncommercial speech, it

is significant that the Yes Men’s speech, as challebgdelaintiffs, was non-commercial in

125eel5 U.S.C. § 1114(1) (requiring for infringement either the mankdee “in commerce” or
on objects that are “for sale”); 15 U.S.C. § 1125(a) (umfmpetition and false advertising;
requires use of mark “in commerce”); 15 U.S.C. 8§ 1125(c)(8)t{ain; explicitly excluding
“noncommercial use of the mark” and “parodying, criiiogzor commenting upon the famous
mark owner”).
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nature, and its Lanham Act claims must fail as a maftaw. And even if the speech were to
be considered commercial for purposes of this motionCtiaanber alleges no valid Lanham Act
claims.

1. The Yes Men Parody Was Not Commercial.

Speech is not commercial “simply because it concezosamic subjects or is sold for a
profit.” Taucher v. Born53 F. Supp. 2d 464, 480 (D.D.C. 1999). “Traditionally, only spee
which does no more than propose a commercial transdudis been considered commercial
speech for the purposes of the First Amendmelat. (internal quotations and citation omitted).
See alsdJnited States v. Philip Morris USA In&66 F.3d 1095, 1143-44 (D.C. Cir. 2009)
(quotingCentral Hudson Gas & Elec. v. Public Serv. Comm47 U.S. 557, 561-62 (1980)).
As a consequence, courts do not treat speech as “corathenerely because the speaker may
have some financial interest. Accordingly, the D.€c@t held that a monthly stock market
magazine was not commercial speech even though publishepeesting as an unregistered
investment advisorSEC v. Wall Street Publ’'g Inst., In&51 F.2d 365 (D.C. Cir. 1988%ee
alsoTaucher 53 F. Supp. 2d at 480 (information regarding commodity fattregling is
noncommercial speech even where published by investmesbadvi

Here, the Yes Men'’s parody did not propose a commeraiasaction, nor was it related
solely to the Yes Men’s economic interests. Yeafsre the events that prompted this lawsuit,
the Yes Men were known for satirizing government anda@tmns to make political
statements. The press conference had no connectiba ¥es Men film and was focused
entirely on the Chamber’s position on climate changdeed, just after the press conference
and before this litigation began, Mr. Servin told an witawer that his purpose was to profess
the only “sane” position the Chamber could take on &g political debate about climate

change.SeeServin Decl., Ex. B.
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Assuming,arguendg Plaintiff's allegations as true for this motion, evethe parody
were viewed as a promotion for the Yes Men film,ilt should be considered noncommercial
speech. It is well established that advertising for egpresvorks — even in the form of separate
advertisements — is protected to the same extent astkse themselves. Courts regularly reject
challenges to advertising materials for constitutionadiytected works. Were the law otherwise,
the First Amendment protection for speech would bedaost the speaker provided a potential
audience with a preview of the contents of the speecbrne. The speaker would have to
forego any informative publicity or risk liability for thentent of the preview. The Constitution
does not permit such a Hobson’s choice.

In Lane v. Random House, In885 F. Supp. 141 (D.D.C. 1995), for instance, the
plaintiff sued a book publisher over statements madewspeper advertisements for a book
assessing conspiracy theories about the assassinafoasident Kennedy. The court held that
the full First Amendment protection accorded to theeats of the book must apply with equal
force to advertisements promoting its sale. It explhithat “[t]he critical question is whether
the promotional material relates to a speech producisthtaelf protected” and that “the
challenged advertisement is not about laundry deterjeatnnot be divorced from [the book]
and the book is protected speechd’ at 152;see alsdNational Life Ins. Co. v. Phillips Publ'g,
Inc., 793 F. Supp. 627 (D. Md. 1992) (refusing to classify advertiserf@amasnewsletter as
commercial speech because the advertisements accuegtehted portions of the newsletter);
LaCoff v. Buena Vista Publ'g, Ind83 Misc. 2d 600, 608-09 (N.Y. Sup. Ct. 2000) (“advertising
that promotes noncommercial speech, such as a boadcasded the same constitutional

protection as the speech it advertiseNl8w York Pub. Interest Research Group, Inc. v.
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Insurance Info. Instl61 A.D.2d 204, 206 (1st Dep’t 1990) (advertisements designed to
influence public debate were not commercial speech).

In this case, it is indisputable that the Yes Men’s gamwas designed to influence the
public debate, which it did, spurring widespread media coverBgen accepting the Chamber’s
allegation, that the press conference and relatedtgatias nothing more than a promotional
lead-up to the Yes Men film, the film itself simply dmgents other political parodies the Yes
Men had already conducted, hopefully further raising pull&raness of those corporate and
governmental actions that were the subject of thosel@as.o The Chamber does not allege
anything else, and there is no allegation — nor could tieerethat the Action Factory defendants
could profit from the film.

Under these circumstances, the defendants’ speecheaaly aoncommercial, and the
Chamber’s Lanham Act claims must therefore fail.

2. The Yes Men’s Use of The Chamber’'s Trademarks Was Nominiae.

Even if the Chamber could plausibly maintain thatehgere some commercial element
to the press conference at issue here, it does notiggvtora valid trademark claim. Precisely
because the Yes Men sought only to identify the Chamizepake fun at it, Defendants’ use of
the Chamber’'s marks — on a website, and at the pregsrence — is nominative. While the
Chamber may be embarrassed by being parodied by defendatggpfmsition on climate
change, the Lanham Act does not give trademark ownersapaly over all uses of their
marks. Rather, it is narrowly available to protect comsrs against deception as to the origin of
products.

The Lanham Act is intended “to protect consumers agaigsptiee designations of the
origin of goods and, conversely, to enable producers to @liffiate their products from those of

others.” International Order of Job’s Daughters v. Lindeburg & 0833 F.2d 912, 918 (9th
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Cir. 1980). “Nominative uses” of a trademark, i.e., use wlark to identify or refer to the mark
holder’s product, do not give rise to any cause of actigieiuttademark laws. Nominative uses
thus fall outside the scope of activities prohibited by thehiaan Act.

The Ninth Circuit acknowledged these bedrock trademarkipl@sinNew Kids on the
Block v. News America Publ’'ns, In871 F.2d 302 (9th Cir. 1992), and held that the nominative
use of another’s mark does not give rise to a Lanham AichclinNew Kids the plaintiffs — a
music band — asserted that two newspapers violated th&s et mark rights by using its
trademark in a poll and in materials promoting the extgtexf the poll. The poll asked the
public to vote for their favorite band member by callinglaghone number, and the newspapers
charged consumers 50 cents per call. The Ninth Cirgjeitted all of the band’s claims because
the newspapers’ nominative use of the NEW KIDS tradkeredroutside the scope of any
conduct prohibited by the trademark laws. As the courigrazed, “[i]t is no more reasonably
possible . . . to refer to the New Kids as an etiigyn it is to refer to the Chicago Bulls,
Volkswagens or the Boston Marathon without using theetraark. Indeed, how could someone
not conversant with the proper names of the indivitieaV Kids talk about the group at all?”
Id. at 308. The commercial nature of the poll did not #tteranalysis, and the court stressed
that whether the use of the mark occurs in activittesried on for profit and in competition

with the trademark holder’s business is beside the pdint.

13 New Kids on the Blo¢l®71 F.2d at 309See alsdJniversal City Studios, Inc. v. Ideal Publ'g
Corp., 3 Media L. Rptr. 1297 (S.D.N.Y. 197{®enying motion for preliminary injunction where
magazine used television show's HARDY BOYS trademark immeotion with photograph of
show’s stars)Tiffany (NJ) Inc. v. eBay, In&576 F. Supp. 2d 463 (S.D.N.Y. 2008) (applying test
to find that eBay’s use of TIFFANY marks on website waas dse; Tiffany jewelry was not
readily identifiable without use of mark; use of mark Wanited to Tiffany name; eBay did not

do anything to suggest sponsorship of the goods).
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In this case, it would not have been possible to condligcpolitical parody without use
of the Chamber’s marks, and the defendants used the nmarksrne than necessary to identify
the Chamber. In this particular context, where thg perpose of parodsequiresdiscovery of
the fact that the Chamber was being lampooned for itsgadlpositions, there is no chance that
the event would imply the Chamber’s endorsement ofd®Men. The use of trademarks for
this purpose cannot support the Lanham Act claims.

C. Use of The Chamber’'s Marks Did Not Dilute The Marks.

The 2006 Trademark Dilution Revision Act expressly prohibitscaiyns for dilution
(by blurring or by tarnishment) where a party engages imy[&ir use, including a nominative
or descriptive fair use, or facilitation of such fageu of a famous mark by another person other
than as a designation of source for the person’s owdsgooservices, including use in
connection with . . parodying, criticizing, or commenting uptime famous mark owner or the
goods or services of the famous mark owrlérThe Yes Men'’s speech is unquestionably a
political parody and therefore cannot form the base tohdemark dilution claimSee Louis
Vuitton Malletier S.A. v. Haute Diggity Dog, LL8)7 F.3d 252 (4th Cir. 2007) (use of mark
CHEWY VUITON for dog chew toys was parody of LOUIS MO ON mark for luxury

handbags).

1415 U.S.C. § 1125(c)(3) (emphasis added). Also, as distaspra,the Yes Men'’s use of the
Chamber’s marks falls squarely within the Lanham Act’s gtemn of “honcommercial use[s]’
from the anti-dilution provisions. 15 U.S.C. § 1125(c)(3)(€pr example, use of the BARBIE
trademark in a song and in its title was not actionabtker the dilution laws, even though the
mark was used to sell the songattel, Inc. v. MCA Records, In@296 F.3d 894, 906-07 (9th
Cir. 2002);see also Mattel Inc. v. Walking Mountain Proc63 F.3d 792 (9th Cir. 2003)
(photographs parodying BARBIE doll did not tarnish BARBiEage);Smith v. Wal-Mart
Stores, InG.537 F. Supp. 2d 1302, 1339-40 (N.D. Ga. 2008) (no dilution where Walekitec
created parody marks, such as “Walocaust” and “Wal-Qyellainett v. Twentieth Century
Fox Film Corp, 491 F. Supp. 2d 962 (C.D. Cal. 2007) (dismissing dilution clainmsiga
television cartoon parody of performer Carol Burnett bezamasmicommercial speech).
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The Chamber contends that the use of its marks dilueedatbe of these marks by
tarnishing and blurring them. Yet, the kinds of activitesognized by law as capable of
“tarnishing” a trademark are wholly different from thasenplained of by the Chamber.
Dilution by tarnishment occurs when a famous mark is use¢deadefendant’s trademark in
association with goods or services with some sort gétiee connotation, such as sexually
explicit, lewd, or otherwise undesirable goods or sen/itddere, the Yes Men simply
incorporated the Chamber’s marks into a political parodyded these facts, there can be no
dilution by tarnishment. The Yes Men’s use of the Chaislmearks did not create any
association with the Chamber because it was a parodgranreasonable reader would have
promptly recognized it as such.

Plaintiff's dilution by blurring claim rests on no firmgeheoretical footing. The law only
recognizes a dilution by blurring claim when a defendant epplnother’s mark to the
defendant’s product, thereby creating the possibility tretrdddemark will lose its ability to
serve as a unique identifier for the mark owner’s prodti2ilution works its harm not by
causing confusion in consumers’ minds regarding the sourgadd or service, but by creating
an association in consumers’ minds between a mark diffteent good or service.Welles
279 F.3d at 805. To demonstrate the concept of blurringyveilescourt gave the example of

cocoa sold under the trademark ROLLS ROYCE. Consunmukimot be confused as to

1°See, e.g., Avery Dennison Corp. v. Sumpité8,F.3d 868, 881 (9th Cir. 199@Tarnishment
occurs when a defendant’s use of a mark similar to atjfa presents a danger that consumers
will form unfavorable associations with the markAmerica Online, Inc. v. IM&4 F. Supp. 2d
548 (E.D. Va. 1998) (the famous mark AOL was diluted undemgstanent theory by use as a
mark on junk e-mail)Hasbro, Inc. v. Internet Entm’t Group, LtdNo. C96-130WD, 1996 WL
84853 (W.D. Wash. Feb. 9, 1996) (famous mark CANDY LAND wadg tiuted by

tarnishment by “candyland.com,” an internet website stgwexually explicit pictures). When
this negative association causes “some degree of prdbablef the capability of the mark to
serve as a distinctive identifier,” dilution by tatmisent has occurred. McCarthy on Trademark
and Unfair Competition 8 24.95 (4th ed. 2003).

26



Case 1:09-cv-02014-RWR Document 15 Filed 01/05/10 Page 41 of 55

whether the car manufacturer was the source ofdbea; but such use of the ROLLS ROYCE
mark could dilute the strength of the mark by causing paopssociate the mark with more
than one producer of productkl. at 805-06. Here, where there is no product with which to
associate the Chamber, a dilution claim must fail.

D. Defendants Did Not Engage in Unfair Competition or Infringe The
Chamber's Trademarks.

According to the Chamber, mere use of its marks ip#nedy will somehow confuse
consumers as to whether it was the source of orsgpati the parody, allegedly in violation of
Sections 43(a) of the Lanham Act, and constitutes batietnark infringement and unfair
competition. First Amended Compl. 1 48. Again, becauisaliconfusion is the very nature of
parody, this claim cannot survive. As the Second Ciexxptained inCliffs Notes “[i]t is hard
to imagine . . . a successful parody of Time magazirtediianot reproduce Time’s trademarked
red border. A parody must convey two simultaneous-andamtiotory-messages: that it is the
original, but also that it isot the original and is instead a parody.” 886 F.2d at £&&k also
Issacks 146 S.W.3d 144 at 161 (“Stop the madness’ does have a supeidigiae of
plausibility, but such is the hallmark satire.9an Francisco Bay Guardiai7 Cal. App. 4th at
660 (“[T]he very nature of parody . . . is to catch tredes off guard at first glance, after which
the ‘victim’ recognizes that the joke is on him to thléeat that it caught him unaware.”).

E. The Court Should Dismiss the Remaining Claims.
1. The Court Should Dismiss The Chamber’s False Advertisigp Claim.

The Chamber’s false advertising claim under Section 1125¢ag Lanham Act
similarly fails for reasons already stated. “In artterecover under the Lanham Act for false
advertising, Plaintiffs must show that Defendants ‘madeements of fact in [their] commercial

advertising promotion that were (1) false or misleadi@yactually or likely deceptive, (3)
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material in their effects on buying decisions, (4) conrkat¢h interstate commerce, and (5)
actually or likely injurious to the plaintiff.”Fernandez v. Joneslo. 07-1448(RMC), 2009 WL
2768289, at *8 (D.D.C. Sept. 2, 2009) (internal citations odjittd he Chamber’s claim fails
because the speech is not commercial and did not niigtaffact individuals’ or business’
“buying decisions.”ld.

First and foremost, the Chamber’s false advertislaigncfails because the Yes Men’s
speech was noncommercial in nature and did not in anypvapose a commercial
transaction.” Taucher 53 F. Supp. 2d at 480. Even if the parody was executerhjanction
with the Yes Men’s movie, the parody itself is a sefgaveork and was not commercial or
uttered “in commerce.” 15 U.S.C. § 1125(a).

Furthermore, even if this Court could find that the speecjuestion was somehow
commercial, the Chamber does not allege Yes Men’s statermaterially affected anyone’s
purchasing or “buying decisionsFernandez2009 WL 2768289, at *8. “Whether a
misrepresentation is material has nothing to do wetmikture of the relief sought or the
defendant’s intent. Rather, materiality focuses bpther the false or misleading statement is
likely to make a difference to purchasers. Thus, evaanvehstatement is literally false or has
been made with the intent to deceive, materiality rbasiemonstrated in order to show that the
misrepresentation had some influence on consumé&ashmere & Camel Hair Mfrs. Inst. v
Saks Fifth Ave 284 F.3d 302, 312 n.10 (1st Cir. 2002). Here, the Yes Meroslparas
revealed so quickly, and by design — within a matter of ragaf its commencement — that there
is no possibility that no decision or action of anpgmer or business could have been based on
the Yes Men'’s statements. Moreover, it strains ditydo believe that anyone would have

approached the Yes Men to lobby for them on pro-businessomssior that the defendants in
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any other way would have supplanted the Chamber’s business.

2. The Court Should Dismiss The Chamber’s Cyberpiracy Claim.

The Chamber’s cyberpiracy claim is brought under the-B8pbersquatting Consumer
Protection Act (“ACPA”), 15 U.S.C. § 1125(d). To state hergquatting claim under the
ACPA, the Chamber must allege that (1) U.S. CHAMBERGWAMMERCE is a distinctive or
famous mark entitled to protection; (2) the Yes Men’s wathhamber-of-commerce.us domain
name is identical or confusingly similar to the Chems mark;and (3) that the Yes Men
registered their domain name with the bad faith intemrofit fromit. 15 U.S.C. 8
1125(d)(1)(A). The Chamber’s cybersquatting claim does natwmuftly allege a bad faith
intent to profit. Indeed, the Chamber does not and ¢aaliege that the Yes Men are motivated
by profit, let alone a bad faith intent to profit. Acdmgly, the instant case is a far cry from the
“squatting” activity made illegal by the ACPA.

In amending the Lanham Act in 1999 to add the ACPA, “Cosgedtlittle doubt that it
did not intend for trademark laws to impinge the Firstefwament rights of critics and
commentators.”Lamparello v. Falwe|l420 F.3d 309, 313 (4th Cir. 2005). Congress directed
that in determining whether an individual has engaged irnrsghatting, the courts may consider
whether the person’s use of the mark is a “bona fafeommercial or fair use.” 15 U.S.C. 8§
1125(d)(1)(B)()(1V). The legislature believed this provisiwas necessary to “protect[] the
rights of Internet users and the interests of all Ava@s in free speech and protected uses of
trademarked names for such things as parody, commeitisanitcomparative advertising,
news reporting, etc.” S. Rep. No. 106-140 (1999). In furtlerahCongress’s intent, the
ACPA sets out a list of nine non-exclusive factors taatourt may consider” in determining
whether a defendant had “a bad faith intent to profi’U.S.C. § 1125(d)(1)(B)(l). The fourth

factor, which considers “the person’s bona fide nonoencial or fair use of the mark in a site
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accessible under the domain namd,”s 1125(d)(1)(B)(i)(1V), is applicable here because that
factor concerns domain names used for “criticism, comnegrparody” and the www.chamber-
of-commerce.us domain name was used by the Yes Menrefputipose of political parody.
Courts have had no difficulty in rejecting cybersquattilagms where trademarks were
used for the very purpose at issue in this case — critighre trademark holder or political
parody. Thus, ilRohr-Gurnee Motors, Inc. v. Patters®2004 U.S. Dist. LEXIS 2068 (N. D. L.
2004), the court held that the ACPA’s safe harbor provisivelded the defendant from liability
where the disgruntled car buyer registered the domanmeségurneevolkswagen.com” and
“gurneevolkswagon.com” to detail her bad experience witlctdmpany. Similarly, ihucent
Technologies, Inc. v. Lucentsucks.¢c@®® F. Supp. 2d 528, 535-36 (E.D. Va. 2000), the court
observed that “[a] successful showing that lucentsucksis@ffective parody and/or a cite for
critical commentary would seriously undermine the retpislements for [the ACPA].” Here,
the Chamber’s cybersquatting claim under the ACPA is ufeditvecause the Yes Men's use of
the subject domain name is “bona fide noncommercitdiouse.” 15 U.S.C. §
1125(d)(1)(B)(i)(1V).
Moreover, the plain language of the ACPA provides shagfendant is liable under the

Act only where a plaintiff can establish that the ddfant had a “bad faitimtent to profit” 15
U.S.C. § 1125(d) (emphasis added). The Senate Report acoongpthe ACPA illustrates how
the “bad faith intent to profit” is the essence oftheng that the Act seeks to combat. That
report defines cybersquatters as those who:

(1) “register well-known brand names as Internet domames in

order to extract payment from the rightful ownershef imarks;”

(2) “register well-known marks as domain names and lvcarse

those marks with the hope of selling them to the highesteb;”

(3) “register well-known marks to prey on consumarnfasion by
misusing the domain name to divert customers from th& mar
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owner’s site to the cybersquatter’'s own site;” (4yd&t distinctive
marks to defraud consumers, including to engage in countegfeit
activities.”

Lucas Nursery & Landscaping v. Gros8&9 F.3d 806, 809-10 (6th Cir. 2004)6tingS. Rep.
No. 106-140, at 5-6 (1999).

In this case, the Chamber does not — and cannot — dllegéhé Yes Men were
motivated by profit, let alone a bad faith intent tofprowhat the Chamber complains of in
Count V is actually “bona fide noncommercial or faie'usf a domain name for the purpose of
political parody and criticism. The Chamber’s Firsté&xrded Complaint does not allege that the
Yes Men’s domain name www.chamber-of-commerce.us cenéaiy advertisements, or links
to advertisers. It does not allege that the Yes Meitrging to sell the domain name to the

Chamber or others for profit. Instead, the Chamber matiglge that the Yes Men used their

16 Congress enacted the ACPA in response to concernshavégroliferation of

cybersquatting — the Internet version of a land grabrtual Works, Inc. v. Volkswagon of Am.,
Inc., 238 F.3d 264, 267 (4th Cir. 2001). The practice of holding donaames for ransom with
an intent to profit directly from selling the domain namself is the “paradigmatic harm”
targeted by the ActLucas Nursery359 F.3d at 81Gee also Schmidheiny v. Weldi&t9 F.3d
581, 582 (3rd Cir. 2003) (“The purpose of the Anti-cybersquatticigsito ‘curtail one form of
cybersquatting — the act of registering someone etsgtge as a domain name for the purpose of
demanding remuneration from the person in exchange fataimain name.’) ¢iting 145 Cong.
Rec. S14715 (daily ed. Nov. 17, 1999) (statement of Sen. Lett)); Motor Co. v. Catalanotie
342 F.3d 543, 549 (6th Cir. 2003) (“Registering a famous trademarkl@sain name and then
offering it for sale to the trademark owner is exactlywineng Congress intended to remedy
when it passed the ACPA."gf. Eagle Hosp. Physicians, Inc. v. SRG Consulting, 5&1 F.3d
1298, 1307 (11th Cir. 2009) (defining cybersquatting as “the conduotefvho reserves with

a network information center a domain name consistirige mark or name of a company for
the purpose of relinquishing the right to the domain nasme& o the legitimate owner for a
price™ (quotingMcCarthy on Trademarks and Unfair Competition § 24:17 (dit2@08)); H.R.
Rep. No. 106-412, at 5 (1999) (identifying cybersquatters as thdeerégister numerous
domain names containing American trademarks or tradenametodiold them ransom in
exchange for money”). The Chamber does not allegehtbates Men designed to sell a domain
name for profit. Moreover, the Chamber has failedstatdish that the Yes Men had any
intention to profit from the www.chamber-of-commersewebsite by selling the domain name
registration, by selling or advertising products on the walamber-of-commerce.us website to
unsuspecting consumers in search of the Chamber’s wetrslig using the domain name in any
other way to obtain a profit.
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website to make false and/or misleading statements defridants. Such statements and
postings on the Yes Men’s website are fair commedtcantainly critical commentary, but the
Yes Men’s use of the www.chamber-of-commerce.us donaimeracks a “bad faith intent to
profit,” required under § 1125(d). Because the Chamber doedew# alich intent, Count V
fails to state a claim on which relief may be grardged is subject to dismissal under Fed. R.
Civ. P. 12(b)(6).

3. The Court Should Dismiss The Chamber’s Unlawful Trade Pactices
Claim.

At Count VI of the Complaint, the Chamber improperlgaass a claim under the District
of Columbia Consumer Protection Procedures Act (“CPPBT. Code § 28-304, a statute
enacted to provide remedies for consumers who aregedby unlawful trade practices. The
Complaint contains no allegations that the Chambeitlae Yes Men have a consumer-merchant
relationship or that Defendants are even merchants timelstatute. Accordingly, the
Chamber’s assertion of a claim under the CPPA is holfounded and should be dismissed.

“The District of Columbia Consumer Protection Procegukct affords a panoply of
strong remedies, including treble damages, punitive damagedtanieys’ fees, to consumers
who are victimized by unlawful trade practice®istrict Cablevision Ltd. P’ship v. Bassi828
A.2d 714, 717 (D.C. 2003). The CPPA'’s protections apply to anaiige of practices and
transactions.See, e.g., DeBerry v. First Gov't Mortg. & Investors Cord.3 A.2d 699, 700-01
(D.C. 1999). Nonetheless, the CPPA “was designed toepivhde practices arisiraply out of
consumer-merchant relationshipbldéward v. Riggs Nat'l Banki32 A.2d 701, 709 (D.C. 1981)
(emphasis added), and does not apply to commercial dealirgideotiite consumer sphergee,
e.g., Carleton v. Winte®01 A.2d 174, 179 (D.C. 2006) (stating that the CPPA regulatesico

of merchants or goods suppliers)azanderan v. Independent Taxi Owners’ Ass@0 F. Supp.
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588, 591 (D.D.C. 1988) (holding that a taxicab operator’s purdafagesoline and supplies was
not a consumer transaction within the coverage o€CPBA because it was made “in connection
with his role as an independent businessmdnt)ependent Commc’ns Network, Inc. v. MCI
Telecomms. Corp657 F. Supp. 785, 787 (D.D.C. 1987) (“[The CPPA|] is not intendsdgply
merchants with a private cause of action against oteechants.”). The Chamber makes no
attempt to allege that it has a consumer-merchaatioaship with the Yes Men. Moreover,
there are simply no facts in the First Amended Compta support any allegation of
commercial dealings between Plaintiff and Defenda@ngfnature.

Indeed, the Yes Men do not even qualify as merchants umel&@RPA. The CPPA
defines “merchant” as a “person who does or would Iselse (to), or transfer, either directly or
indirectly, consumer goods or services, or a person was aiowould supply the goods or
services which are or would be the subject matter of a piadice.” D.C. Code § 28-3901(3)
(2001);see also Howard432 A.2d at 709 (“While a ‘merchant’ is not limited to Hetual seller
of the goods or services complained of, he must be a igersonected with the ‘supply’ side of
a consumer transaction.”). The Chamber fails &gallthat the Yes Men are merchants under
the CPAA, nor could they. The Yes Men are politicaivasts, filmmakers, and satirists. They
do not trade in consumer goods and are not merchants uadePBA.

4, The Court Should Dismiss The Chamber’s Injurious Falsebod
Claim.

Even if the Court finds the First Amendment does notqmt Defendants’ activities, the
Chamber’s injurious falsehood claim must fail becausestdtements in question were not
published with reckless disregard for the truth and bedabaenber has not shown sufficient
loss. The tort of injurious falsehood, also known esdé libel” or “slander of goods” or

“disparagement of property,” protects against false setesthat disparage plaintiff's
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intangible assetsSeege.g, Art Metal-USA, Inc. v. United State&3 F.2d 1151 (D.C. Cir.

1985). In order to prevail on this claim, plaintiff mgsbw pecuniary harm resulting from
unprivileged publication of false statements with recktbssegard for the falsityld.; Q Int'l
Courtier, Inc. v. Seagrave27 Media L. Rptr. 1982 (D.D.C. Feb. 26, 1999) (“To statlian¢

the plaintiff must allege pecuniary harm resulting frév@ tlefendant’s unprivileged publication
of false statements, with knowledge of reckless disceghthe falsity, concerning the plaintiff's
property or product.”). Injurious falsehood is closelated to libel, except that the plaintiff
must go further and show pecuniary harm or special dam&geder v. Curtis Publ’g 182 F.2d
377,378 (D.C. Cir. 1950) (“[T]he averment of [special damages$sential in stating a cause of
action for disparagement”).

Here, the Chamber fails to state a claim for injurif@lsehood because they do not
adequately allege that the Yes Men made any stateméht§eckless disregard of the falsity.”
Art Metal-USA 753 F.2d at 1155. This standard is also the same applied to figubies who
seek to “recover for the tort of intentional infliati@f emotional distress by reason of
publication [which] contains a false statement of falsich was made with ‘actual malice.é.,
with knowledge that the statement was false or witkless disregard as to whether or not it
was true.” See Falwe|l485 U.S at 56. Under this standard, the U.S. Supreme Gmusaid
that if a “parody could not ‘reasonably be understood seriteng actual facts about
[respondent] or actual events in which [he] particip&télaen that speech cannot be found to
have been made with reckless disregard for the tidthat 57. To say that such political parody
speech was made with “reckless disregard of falsitgeunnhis standard would subject countless
political satirists to claims for injurious falsehoodlamonsequently chill First Amendment

rights.
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While the Yes Men did publish “false” statements inphess conference, the parody
was revealed so quickly — in a matter of minutes — thaeasonable person could understand
the parody as being “fact” for more than a fleeting motm&Vhen First Amendment rights are
implicated and a plaintiff endeavors to show “reckidissegard of falsity, Art Metal-USA 753
F.2d at 1155, this “showing must be made with ‘convincing clanty in a later formulation, by
‘clear and convincing proof. . .”"Philadelphia Newspapers v. Hepgs5 U.S. 767, 773 (1986)
(internal citations omittedsee alsdNew York Times v. SullivaB76 U.S. 254, 285-86 (1964)
(stating that “the constitutional standard demands”dh@aintiff show “convincing clarity”
when attempting to satisfy the analogous “actual mali@idard). The Chamber’s allegations
fail to meet this constitutional standard.

Furthermore, the Chamber fails to state a claim farimjis falsehood because it does
not adequately allege pecuniary loss or special damagdé@ghe“‘complaint must set forth
precisely in what way the special damage resulted frenspbken or written words; it is not
sufficient toallege generallyhat the plaintiff has suffered special damageshatrthe party has
beenput to great costs and expensesFowler, 182 F.2d at 379 (emphasis addezilfir{g 2
Moore’s Federal Practice 1921-1923 (1948)). For example, cawtsrioted that a plaintiff
must “allege either the loss of particular customersdye, or a general diminution in its
business, and extrinsic facts showing that such speciagkzs were the natural and direct result
of the false publication.’Fowler, 182 F.2d at 37%(ting Erick Bowman Remedy Co. v. Jensen
Salsbery Labs17 F.2d 255, 261 (8th Cir. 1926)). If the Chamber wanted txlipate its right
to recover damages” on general loss of custom and goptiinglhould have alleged facts
showing an established business, the amount of salasstdystantial period preceding the

publication, the amount of sales subsequent to the pubficdticts showing that such loss in
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sales were the natural and probably result of such pubhc¢and facts showing that plaintiff
could not allege the names of particular customers whualveitv or withheld their custom.Id.

Here, the Chamber merely states that its pecuniaryddtse cost of legal and
investigative fees” to address the hoax website andcttkeincurred for Chamber personnel to
investigate and address” the press conference. Theseddsihveere not the “natural and direct
result” of defendants’ actions; rather, they arerédseilt of the Chamber’s overreaction to the Yes
Men'’s protected speechd. The Chamber does not allege that the Yes Men’s achwere the
direct cause of, for example, a person’s decision ndbbt@ate money to the Chamber or a
business declining the Chamber’s representation specifluatlyd on the alleged actions. The
Chamber does not allege that Defendants’ actual staterraunsed any direct harm; essentially,
they alleged that they have been “put to great costs gahses,” which is not sufficient to state
a claim for injurious falsehoodd.

5. The Court Should Dismiss The Chamber's Prima Facie TorClaim.

Finally, the Court should dismiss the Chamber’s “Priraeié-Tort” claim, which is not
recognized by District of Columbia courtSee Schwartz v. Franklin Nat'l Banki8 A.2d 553,
556-57 (D.C. 1998) (noting that the District of Columbia has@cbgnized prima facie tort);
Art Metal-USA 577 F. Supp. at 184 (D.D.C. 1983) (“District of Columbia t®have not
embraced a form of generic tort like tv@ma facietort recognized by New York courts . . . .").
Even if this Court were to recognize the Prima Facig¢ @larm under the laws of another state,
such as New York, the Chamber has failed to state salzna

Section 870 of the Restatement (Second) of Torts desa@aipema facie tort, in part as:
“[o]ne who intentionally causes injury to another is sgbjo a liability to the other for that
injury, if his conduct is generally culpable and not jiedble under the circumstances.”

Comment a explains that this tort “is intended to sasva guide for determining when liability
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should be imposed for harm that was intentionallyatétl, even though the conduct does not
come within the requirements of one of the well egghbl and named intentional tortsSee
also Pulaski Constr. Co. v. Air Frame Hangars, |rf850 A.2d 868, 870 (N.J. 2008)
(“Assuming, without deciding, that our common law may adrha cause of action for prima
facie tort, it is solely a gap-filler. That is, theailability of the prima facie tort doctrine is
limited exclusively to those instances of intentionad aulpable conduct unjustified under the
circumstances that, as a threshold matter, do navithlin a traditional tort cause of action.”).
Although in paragraph 94 of the First Amended ComplainCih@mber asserts that the

alleged tortious behavior occurred in New York, the Charhaemot specifically pled for
redress under the laws of New York. Further, New Yorktschave generally been wary about
the over-extension of prima facie tort as a causetdn:

Although the doctrine of prima facie tort was developegrtavide

a remedy for injurious intentional conduct that doesfalbtvithin

the categories of the traditional torts, the condegit the law

should never suffer injury and damage without remedy has

limitations mandated by public policy. Thus, prima fao is

not a “catch-all” alternative for every cause dii@e that fails to
establish the elements of traditional torts.

103 N.Y. Jur.2d, Torts, Section 21 (2009) (footnotes omitsad) ;also Belsky v. Lowenth&PR
A.D.2d 319, 405 N.Y.S.2d 62, 65 (1st Dep’'t 1978) (“Prima facie tartiishnot become a
‘catch-all’ alternative for every cause of action erhcannot stand on its legs.”). Under New
York law, there are four elements to a claim of pria@e tort: “(1) an intentional infliction of
harm; (2) without excuse or justification and motivatelélgdoy malice; (3) resulting in special
damages; (4) by an act that would otherwise be lawfuhited States ex rel. Evergreen Pipeline
Constr. Co. v. Merritt Meridian Constr. Cor®5 F.3d 153, 161 (2d Cir. 1996).

Here, setting aside the Chamber’s failure to properlgkeWNew York law, the

Chamber’s prima facie tort claim cannot stand for atleso additional reasons. First, where

37



Case 1:09-cv-02014-RWR Document 15 Filed 01/05/10 Page 52 of 55

“[t]he factual allegations underlying [the prima facietf@ause of action relate to the
dissemination of allegedly defamatory materials,” tteatse of action “must fail. Butler v.
Delaware Otsego Corp203 A.D.2d 783, 610 N.Y.S.2d 664, 665 (3rd Dep’t 1994 also
Springer v. Viking Pres90 A.D.2d 315, 457 N.Y.S.2d 246, 248 (1st Dep’t 1982) (in case
involving allegedly libelous depiction of plaintiff in nolyéhere was “no warrant for invocation
of the prima facie tort doctrine” where plaintiffudd not succeed “without, at the same time,
establishing the classical tort of libel”). The Changeomplaint, which repeatedly uses
defamation terminologysge, e.g First Amended Compl. 1 34, 71), under the guise of a
purported Lanham Act action, cannot properly be considereis® a claim of prima facie tort.

Moreover, New York courts have been strict in haoddihat a cause of action for prima
facie tort will not lie unless the actions complairegatan be plausibly said to have been
motivated solely by malice towards the plaintiff. the context of cases involving acts of
expression, wherever a defendant’s actions can be &gleast in part, as having been motivated
by the desire to express some opinion, a cause of aotigmifa facie tort will fail. This is so
even if the actions complained of were motivated in pgia desire to injure the plaintifSee
Belsky v. Lowenthal05 N.Y.S.2d at 65 (“liberal application of ‘malicious’tte motives” of
the defendant will not alone make out a cause ofmébioprima facie tort).

A good example i&Tl, Inc. v. Ruder & Finn, Inc42 N.Y.2d 454, 368 N.E.2d 1230
(1977), in which the plaintiff, a manufacturer of aerqeolducts, alleged that a public relations
firm, and related entities, generated negative publicibybthe effect of these products upon the
ozone layer as a means of intimidating the plainmtif® ihiring it to produce positive publicity
about aerosol products. The New York Court of Appedts that since the possible harm

arising from the use of aerosol products was a bona didigaversy, “perhaps some defendants
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were motivated to harm plaintiff by alerting the publid@aghe potential hazard does not require
a conclusion that these defendants’ conduct is withustification. Whatever defendants’
motivation . . . [there is] a reasonable basis @ratuding that aerosols may damage the
environment and this must be deemed a justification whietetw will recognize.” 42 N.Y.2d

at 460.

Here, even assuming that the Yes Men were motivatediog desire to harm the
Chamber, it is not possible to disregard the fact that dleévities are aimed at advancing their
elaborate parody designed to poke fun at the Chambeparddebate over its position on
climate change. Indeed, the Chamber itself allegesvthabervin impersonated a representative
of the Chamber and “began to ostensibly represent the légranposition on climate change
legislation” during the Yes Men'’s hoax. First Amendedrpb 1 25. The Chamber’s admission
that the Yes Men had an entirely different agenda, ypdesl its ability to state a cause of action
for prima facie tort.See also McKenzie v. Dow Jones &,&009 U.S. App. LEXIS 2673&d
Cir. 2009) (explaining that in the context of cases invigh\acts of expression, a cause of action
for prima facie tort will fail even if the actions mplained of were motivated in part by a desire
to injure the plaintiff).

F. The Defendants Will Be Entitled to Attorney’s Fees UndeiThe Lanham Act.

The Lanham Act—under which the Chamber brings the mgjofits claims —
authorizes an award of attorneys’ fees for the prexppiarty. See 15 U.S.C. § 1117(a)(3)
(allowing an award of “reasonable attorney fees t@tbgailing party” in “exceptional cases”
under the Lanham Act). This provision does not just prgtadattiffs; indeed, “Congress
endeavored to afford protection to defendants ‘against unfowsuitsd . . for harassment and
the like.” Noxell Corp. v. Firehouse No. 1 Bar-B-Que Restayrdnii F.2d 521, 524 (D.C. Cir.

1985) ¢iting S. Rep. No. 93-1400, at 5, 6 (19749,reprinted in1974 U.S.C.C.A.N. 7132,
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7136).

Attorney’s fees are generally awarded under this seati@m the “plaintiff was
motivated by willfulness or bad faith in bringing the unged action.” Newborn v. Yahoo!
Inc., 437 F. Supp. 2d 1, 8 (D.D.C. 200Ge¢ge.g, IMAF, S.p.A. v. J.C. Penney C810 F.
Supp. 96, 100 (S.D.N.Y. 1992) (awarding attorney’s fees underabaditt to defendant since
“there [was] no possible way that [plaintiff] reasonatdyld have expected to succeed on a
Lanham Act claim” and the defendant “ was forced to ircgorenses and devote time to defend
against a lawsuit that . . . utterly lacked a solid llémandation”);see alsdVattel, Inc. v.
Walking Mountain Production2004 WL 1454100 at *Zupraat fn. 9 (granting Defendant's
motion for fees and costs and stating that “[a]s tddbtors of compensation and deterrence,
Mattel (a large corporation) brought objectively unreasanabpyright claims against an
individual artist. This is just the sort of situation ihieh this Court should award attorneys fees
to deter this type of litigation which contravenes titent of the Copyright Act.”). In this case,
for the reasons stated above, there is no possilyiehaathe Chamber can reasonably expect to
succeed on its claims, and an aware of attorney’sieakl deter this type of litigation in the
future. Consequently, the Yes Men will be entitledeicover the reasonable attorney's fees
spent defending this action.

V. CONCLUSION

For all the reasons stated herein, the Yes Men’s matialismiss should be granted in
full and the Chamber’s First Amended Complaint sumipndismissed with prejudice. The Yes
Men also respectfully request that this Court award tHein costs and attorneys’ fees for

having to defend their First Amendment-protected politipaksh.
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Dated this 5th day of January, 2010.

Respectfully submitted,

/sl _Robert Corn-Revere
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